CITY OF LAGUNA HILLS
October 13, 2025

SUBJECT: Addendum No. 2 to CIP 170, FY 25-26 COMMUNITY DEVELOPMENT BLOCK GRANT
CURB RAMP IMPROVEMENT PROJECT

To All Bidders:

This Addendum No. 2 is being issued for the subject bid documents. The following changes have been
made to the bid documents:

Bidders shall note the following:

The following strikeout text is deleted from Addendum No. 1, and the following underlined text is added to
Addendum No. 1:

Most curb ramp improvements on this Project will be paid using Community Development Block
Grant fund/ng Therefore the C/ty of Laguna H//Is is request/ng (but not requrr/nq) b/ds from qua//f/ed

Busmess—EnterHse—(SBQ—and—Sect/on 3 l/censed contractors and suppl/ers and //censed

contractors and suppliers that employ Section 3 workers.

On September 30, 2025, the U.S. Department of Transportation (DOT) issued an Interim Final Rule (IFR)
revising the Disadvantaged Business Enterprise (DBE) and Airport Concession DBE (ACDBE) Programs.
The IFR was published in the Federal Register on October 3, 2025, and is effective immediately. As a
subrecipient of federal transportation funding, the City is required to comply with these changes. Bidders
must disregard any DBE goal language previously included in the bid documents. All other references to
DBE participation remain informational only and do not constitute enforceable goals under this solicitation.

Regarding Section 3 requirements, the contractor on this project will be required to fill out the attached
form, or as may be amended.

The City remains committed to inclusive contracting practices and encourages participation from all
qualified firms.

Bidders shall sign and include this page in their proposal in order for their bid to be considered
responsive.

If you have any additional questions about this bid, please send your questions to Julie Comella at
jcomella@lagunahillsca.gov.

Receipt Acknowledged:
Sincerely, By:
A/ Name:
mes, P.E., T.E.
Public Works Director/City Engineer Firm:

Attachments:
1. DBE IFR Guidance 10-03-2025
2. Section 3 Contractor Form

24035 El Toro Road eLaguna Hills, California 92653 e (949) 707-2600 e FAX (949) 707-2633
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U.S.Department of
Transportation Office of Civil Rights 1200 New Jersey Avenue,
Office of the Secretary S.E.

of Transportation Washington, D.C. 20590

October 3, 2025

This guidance provides information about important changes that the U.S. Department of
Transportation (“Department” or “DOT”) is requiring recipients of financial assistance from the
Department to make with respect to the Disadvantaged Business Enterprise (“DBE”) and the
Airport Concession Disadvantaged Business Enterprise (“ACDBE”) programs.

Background

Recipients of highway, transit, and airport funding distributed by DOT are subject to the
requirements of the DBE program, under which they must set goals for participation by small
businesses owned and controlled by “socially and economically disadvantaged” individuals.'
Recipients of airport funding are also subject to the requirements of the ACDBE program, which
requires them to set similar goals with respect to airport concessionaries.>

Unfortunately, not all individuals have been treated equally under this program. Instead, Congress
has mandated that DOT treat certain individuals—women and members of certain racial and ethnic
groups—as “presumed” to be disadvantaged.® Other individuals do not benefit from that
presumption. This means that two similarly situated small business owners may face different
standards for entering the program, based solely on their race, ethnicity, or sex.

On September 23, 2024, the U.S. District Court for the Eastern District of Kentucky determined
that the DBE program’s use of race- and sex-based presumptions likely does not comply with the
Constitution’s promise of equal protection under the law.* Accordingly, the Court issued a

! See Infrastructure Investment and Jobs Act (“IIJA”) § 11101(e), Pub. L. No. 117-58 (2021) (reauthorizing DBE
program with respect to highway and transit funding); 49 U.S.C. § 47113(b) (DBE program for airport funding); 49
CFR part 26 (DOT implementing regulations).

2 See 49 U.S.C. § 47107(e); 49 CFR part 23.

3 Congress has provided that: (1) “women shall be presumed to be socially and economically disadvantaged
individuals”; and (2) the term “socially and economically disadvantaged individuals” should otherwise be given the
meaning given by section 8(d) of the Small Business Act and its implementing regulations. See IIJA § 11101(e)(2)
(B); 49 U.S.C. §§ 47107(e)(1), 47113(a)(2). Section 8(d) of the Small Business Act and its implementing regulations
create a rebuttable presumption that “Black Americans,” “Hispanic Americans,” “Native Americans,” “Asian
Pacific Americans,” and “Subcontinent Asian Americans” are disadvantaged. See 15 U.S.C. § 637(d)(3); 13 CFR
124.103(b)(1).

4 Mid-America Milling Co. v. U.S. Dep’t of Transp., No. 3:23-cv-00072, 2024 WL 4267183 (Sept. 23, 2024).



preliminary injunction that prohibits DOT from mandating the use of race- and sex-based
presumptions with respect to contracts on which the two plaintiff entities bid.

In accordance with the directives of the President and the Attorney General, DOT and the
Department of Justice (“DOJ”’) have evaluated the DBE and ACDBE programs. DOT and DOJ,
consistent with the ruling of the District Court, have determined that the DBE program’s race- and
sex-based presumptions do not comply with the Fifth Amendment’s Due Process Clause, which
prohibits the Federal Government from depriving individuals of the equal protection of the laws.

On May 28, 2025, DOT (represented by DOJ), along with the plaintiffs in the litigation in the U.S.
District Court for the Eastern District of Kentucky, asked the Court to enter a Consent Order
resolving a constitutional challenge to the DBE program.® The motion is currently pending. In the
proposed Consent Order, DOT stipulated and agreed that “the DBE program’s use of race- and
sex-based presumptions of social and economic disadvantage . . . violates the equal protection
component of the Due Process Clause of the Fifth Amendment of the U.S. Constitution.” The
parties asked the Court to declare that “the use of DBE contract goals in a jurisdiction, where any
DBE in that jurisdiction was determined to be eligible based on a race- or sex-based presumption,
violates the equal protection component of the Due Process Clause of the Fifth Amendment,” and
to hold and declare that DOT “may not approve any federal, state, or local DOT-funded projects
with DBE contract goals where any DBE in that jurisdiction was determined to be eligible based
on a race- or sex-based presumption.”

On June 25, 2025, the Solicitor General wrote to the Speaker of the House, consistent with 28
U.S.C. § 530D, to advise the Speaker that DOJ had concluded that the DBE program’s
presumptions violate the Constitution, that DOJ would no longer defend the presumptions in court,
and that DOJ had taken that position in ongoing litigation.® DOT agrees with and adopts the
Solicitor General’s analysis.

Interim Final Rule and Guidance

In light of DOT’s determination that the DBE program’s race- and sex-based presumptions are
unconstitutional, DOT issued an interim final rule removing the presumptions from the DBE
program regulations (“Interim Final Rule”).” Because the ACDBE presumptions are functionally
identical and suffer the same constitutional infirmity, the rule also removes the presumptions from
the ACDBE regulations.

Accordingly, DOT issues the following guidance to recipients of DOT highway, transit, and airport
funding.

5 Joint Motion for Entry of Consent Order, Mid-America Milling Co. v. U.S. Dep’t of Transp., No. 3:23-cv-00072
(E.D. Ky. May 28, 2025).

¢ Letter from Solicitor General D. John Sauer to Hon. Mike Johnson (June 25, 2025),
https://www.justice.gov/oip/media/1404871/d1?inline.

7 See Interim Final Rule, Disadvantaged Business Enterprise Program and Disadvantaged Business Enterprise in
Airport Concessions Program Implementation Modifications, 90 FR 47969 (Oct. 3, 2025).
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Unified Certification Programs may not use race- or sex-based presumptions in determining
DBE/ACDBE eligibility.

The Interim Final Rule removes race- and sex-based presumptions from the definitions of “socially
and economically disadvantaged individual,” and instead provides that the owner of a DBE or
ACDBE applicant must demonstrate on a case-by-case basis that the individual meets the criteria
described in 49 CFR § 26.67.%

Section 26.67 provides, in turn, that an owner must:

(1) demonstrate that the owner is socially and economically disadvantaged based on his or her
own experiences and circumstances that occurred within American society, and without
regard to race or sex;

(2) submit to the certifier a personal narrative establishing the existence of disadvantage by a
preponderance of the evidence based on individualized proof regarding specific instances
of economic hardship, systemic barriers, and denied opportunities that impeded the
owner’s progress or success in education, employment, or business, including obtaining
financing on terms available to similarly situated, non-disadvantaged persons;

(3) state how and to what extent the impediments caused the owner economic harm, including
a full description of type and magnitude, and establish the owner is economically
disadvantaged in fact relative to similarly situated non-disadvantaged individuals; and

(4) state how and to what extent the impediments caused the owner economic harm, including
a full description of type and magnitude; and

(5) attach to the Personal Narrative a current personal net worth statement and any other
financial information the owner considers relevant.’

Each Unified Certification Program (“UCP”) established pursuant to 49 CFR § 26.81 must
immediately begin to apply these new certification standards.

UCPs must reevaluate the eligibility of existing DBEs and ACDBEs.

The Interim Final Rule requires each UCP to reevaluate all current DBEs and ACDBEs, to recertify
any DBE or ACDBE that meets the new certification standards, and to decertify any DBE or
ACDBE that does not meet the new certification standards. The decertification procedures of 49
CFR § 26.87 do not apply to any decertification decisions under this process. '’

The reevaluation process mandated by the Interim Final Rule will ensure a level playing field
between existing participants and new applicants, while also eliminating the effects of the
unconstitutional presumptions.

8 Interim Final Rule (§§ 23.3, 26.5).
9 1d. (§ 26.67).
1074, (8§ 23.81, 26.111).



The Interim Final Rule sets out rules governing the transition to the new requirements.

The Interim Final Rule provides that until a UCP completes the reevaluation process outlined
above, each recipient covered by that UCP may not: (1) include DBE contract goals or concession-
specific ACDBE goals; or (2) count any participation toward overall DBE or ACDBE goals.!!
These requirements will ensure that existing DBEs and ACDBEs do not continue to receive any
benefits as a result of their certification under the old standards.

The Interim Final Rule provides that until a UCP completes the reevaluation process, no recipient
covered by that UCP shall be subject to the compliance provisions of 49 CFR § 23.57 or 49 CFR
§ 26.47.12 Recipients will also not be required to update their overall goals during this process.'?

The General Counsel of the Department of Transportation has reviewed this document and
approved it as consistent with the language and intent of 49 CFR part 26.

Thank you for your cooperation as the Department seeks to ensure that its DBE and ACDBE
programs treat all Americans equally and do not discriminate on the basis of race or sex.

" Id. (§§ 23.25, 23.53, 23.55, 26.51, 26.55).
12 1d. (§§ 23.57, 26.47).
13 1d. (§§ 23.41, 26.45).



ORANGE COUNTY HOUSING AND COMMUNITY DEVELOPMENT
SECTION 3 REPORT FORM Effective July 1, 2021

Introduction- Section 3 of the Housing and Community Development Act of 1968 requires that
economic opportunities, most importantly employment, generated by the U.S. Department of
Housing and Urban Development (HUD) be directed to low-and very-low-income persons,
particularly those who are recipients of government assistance for housing and targeted to
residents of the community in which Federal assistance is spent. Section 3 establishes
benchmarks for compliance. Benchmarks are 25% of total labor hours directed to Section 3
Workers and 5% of total labor hours directed to Targeted Section 3 workers. Total labor hours
along with labor hours of Section 3 qualified business concerns and workers as defined below
will be reported on this form with the last invoice or at project conversion for all Housing and
Community Development contractors, sub-contractors, vendors and service providers to track
compliance with this requirement. Follow Steps 1,2, and 3 if required to complete the form.

This form is due prior to submission of last invoice or conversion Submit the form to
James.hahn@occr.ocqov.com

Vendor/Contractor Name Project Name, Address and Description

Work/Project Start Date Work/Project End Date

STEP 1. Determine if your business, or employees are Section 3 qualified.

1. Are you a Section 3 Business Concern? * Yes No (defined below)
2. Do you employ any Section 3 Workers? * * Yes No
3. Do you employ any Targeted Section 3 Workers? *** Yes No

If you answered no to all three questions STOP HERE, skip Step 2 and go to Step 3 to report other Qualitative
Efforts you have taken to improve Section 3 opportunities for low and very-low income persons.

Definitions of Section 3 Workers and Businesses

Section 3 Workers earn less than-$88,400 per year.

Income limits are updated annually in April and available on the HUD website.

*Section 3 Business Concern means:

1. A business concern meeting at least one of the following criteria, documented within the last
six-month period beginning 11/30/2020:

o ltis atleast 51 percent owned and controlled by low- or very low-income persons;

o Over 75 percent of the labor hours performed for the business over the prior three-month
period are performed by Section 3 workers; or

e ltis a business at least 51 percent owned and controlled by current public housing
residents or residents who currently live in Section 8-assisted housing.

2. The status of a Section 3 business concern shall not be negatively affected by a prior arrest

or conviction of its owner(s) or employees.

S:\Community Development Section\Program Compliance Community Development\Labor Standards Documents\Preconstruction Packet\Section
3 Contractor Form final.docx
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3. Nothing in this part shall be construed to require the contracting or subcontracting of a
Section 3 business concern. Section 3 business concerns are not exempt from meeting the
specifications of the contract.

**Section 3 Worker means;
Any worker who currently fits or when hired within the past five years (beginning 11/30/202 when this
regulation was published whichever is later) fit at least one of the following categories, as documented:
1. The worker’s income for the previous or annualized calendar year is below the income limit
established by HUD.
2. The worker is employed by a Section 3 business concern.

3. The worker is a Youth Build participant

***A Targeted Section 3 worker for housing and community development financial assistance is a Section 3
worker who meets any of the criteria above_and lives in the service area or neighborhood of the project.

Service area or the neighborhood of the project means an area within one mile of the Section 3
project or, if fewer than 5,000 people live within one mile of a Section 3 project, within a circle
centered on the Section 3 project that is sufficient to encompass a population of 5,000 people
according to the most recent U.S. Census.

STEP 2. REPORTING REQUIREMENTS- This report is due with the last invoice or at conversion.
Submit the form to james.hahn@occr.ocqgov.com

Part I: WORKFORCE COMPOSITION

Total Number of All Workers Total Number of Section 3 Total Number of Targeted
who worked on the Project this Workers who worked on the Section 3 Workers who worked
year Project this year on the Project this year

Part Il: LABOR HOURS

Report labor hours worked this year broken down by ALL Workers, Section 3 Workers, and Targeted Section 3
Workers.

Labor Hours for this year for All | Labor Hours for this year for Labor Hours for this year for
Workers Section 3 Workers Targeted Section 3 Workers

Benchmark Goals

Percent of Labor Hours by
Section 3 Workers = Section 3
Labor Hours/Total Labor Hours
(25% of total labor hours)
Percent of Labor Hours for
Targeted Section 3 Workers =

S:\Community Development Section\Program Compliance Community Development\Labor Standards Documents\Preconstruction Packet\Section
3 Contractor Form final.docx
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Targeted Section 3 Labor
Hours/Total Labor Hours
(5% of total labor hours)

STEP 3. QUALITATIVE EFFORTS (24 CFR Part 75.15) If reporting indicates the agency has not met
the Section 3 benchmarks, the agency must report on the qualitative nature of its activities and
those its contractors, and subcontractors pursued to meet the benchmarks. Such qualitative efforts
include but are not limited to the following:

Check the Boxes on the next page that apply to demonstrate the efforts you made to satisfy your Section 3
obligations.

Engaged in outreach efforts to generate job applicants who are Targeted Section 3 Workers, posting job
openings at the job site, HUD Opportunity Portal, social media pages, contacting Resident Advisory
Councils, and other platforms;

[ Contacted agencies administering Youth Build Programs, and requesting their assistance in recruiting
Youth Build Program participants for training opportunities and employment positions;

[ Consulted with state and local agencies administering training programs, such as those funded through
Workforce Investment Act, unemployment compensation programs, community organizations and other
officials or organizations to assist with training and recruiting Section 3 Workers and Targeted Section 3
Workers;

[ Held job fairs:

[ Provided or connecting Section 3 Workers and Targeted Section 3 Workers with assistance in seeking
employment, including: drafting resumes, preparing for interviews, and finding job opportunities connecting
residents to job placement services;

[ Provided or referring Section 3 Workers to services supporting work readiness and retention (e.g., work
readiness activities, interview clothing, test fees, transportation, childcare);

[ ] Assisted Section 3 Workers to obtain financial literacy training and/or coaching;

[] Engaged in outreach efforts to identify and secure bids from Section 3 Business Concerns;

|:| Provided technical assistance to help Section 3 Business Concerns understand and bid on contracts;
[ Divided contracts into smaller jobs to facilitate participation by Section 3 Business Concerns;

[ Provided bonding assistance, guaranties, or other efforts to support viable bids from Section 3;

[] Promoted use of Section 3 Business Registries designed to create opportunities for Section 3,
disadvantaged and small businesses.

STEP 4. NOTES AND COMMENTS (attach additional sheets if necessary)

By signing below, | hereby certify and declare under penalty of perjury under the laws of the United States and
the State of California that the information provided on this form, as well as all documentation provided in
support thereof, are true and correct, and that | am authorized on behalf of the Company to make this
certification. Furthermore, | certify that | will maintain this documentation for the time period required for record
retentions in accordance with applicable program regulations or, in the absence of applicable program
regulations, in accordance with 2 CFR part 200. | will make these records available to HCD and/or HUD upon
request.

Signature Name and Title Date

S:\Community Development Section\Program Compliance Community Development\Labor Standards Documents\Preconstruction Packet\Section
3 Contractor Form final.docx



